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I. B1'QUKUI)

1. This Notice of Proposed Rn] e 1fIkiJ» <Nqtice) proposes policies and
rules for inplerrenting advanced televisioo (A'lV) service in this country. 1
It is the' fourth in a series of Coomission actions designed to refine and

1 A'lV refers to any television technology that provides inproved audio
and video quality or enhances the current television broadcast system. The
existing broadcasting system is referred to as NTSC, after the National
Television Systems Committee, an industry grc:q> established in 1940 to develc:p
technical standards ·for television broadcasts and which reconvened in 1950 to
develop technical standards for adding color to the IrOnochranatic standards.

The tem "ATV" ent>races both High Definition Television (HD'lV) and
Enhanced Definition Television (ED'IV). II>'lV systems aim to offer
awroximately twice the vertical and horizontal resolution of NTSC receiyers
and to provide picture quality approaching that of 35 nm film and audio
quality equal to that of carpaet discs. "Sinulcast" HD'1V systems use design
principles independent of existing NTSC technology. They are not receivable
on conventional Nl'SC television sets. IDN refers to systems that provide
limited inprOVE!ltSl.ts over NTSC. IDlV signals may be receivable on current
NTSC television receivers, in either the current 4:3 standard or 16:9 "letter
box" aspect ratio fomats. (The aspect ratio of a television picture is the
width of the display relative to its height.) As we have stated, we do not
envision adopting an EDTV standard, if at all, prior to reaching a decision on
an HD'lV standard. First Report and Order, 5 FCC Red 5627, 5627 (1990) (First
~).
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articulate a regulatory approach for ATV'.2

2. In the second. Inquiry, we tentatively ~doPtec:tcertain1principles
that continue to guide our policies regarding AT'V. '!bese tentative decisions
are that: 1) broadcast use of MY technOlogy would benefit the public; 2) the
public can benefit fran AT'V technology most quickly if current broadcasters
are pennitted to i.Irplement AT'V; 3) spectzun needed for AT'V broadcasts will be
obtained fran the spect.zun currently allotted to broadcast television;
4) current service to NTSC cacpatible receivers nt.1$t continue, at least during
a transition period; 5) only systems that utilize 6 !tiz or less in
broadcasting an AN signal will be authorized; and.6) it is in the public
interest not to retard the independent intrcdJction of ATV in other services
or on non-broadcast nedia. 3 In addition, in our First Order in this
proceeding, we decided that a "simulcast" HD'1V system --.1.&..., a system that
enploys design principles for ATV service independent of the existing NTSC
technology, and that transmits the increased infonnation of an ATV signal in a
standard 6 MHz channel as used in the current television plan -- will allow
for ATV' introduction in the most non-disroptive and efficient manner. 4

3. In 1987 we established·the kivisory Ccmnittee on Advanced
Television service (Advisory Ccmnittee) to study and make recamendations on
the technical, econanic and public interest issues pertaining to the
introduction of AN. 5 The Advisory Camdttee has produced four Interim
Reports on issues relating to ATV'. It is currently directing the testing of
six proponent systems and will ultimate~y make a recamendation to the
Coomission regarding their performance.

2 ~ Notice ofInguiry, 2 FOC Red 5125 (1987) (First :I1"QUiry);
Tentative Decision and Further Notice of Inguiry, 3 Fa: Red 6520 (1988) Csecapd
Ingyiry) ; First Order, ~.

3 second Inquiry, 3 Fa: Red at 6521.

4 ~.1nfa Section V.A.

5 '!be Advisory Ccmnittee is cacprised of industry leaders of diverse
viewpoints. First Order, 5 FCC Red at 5627.

6 '!be six systems are proposed by four prqx>nents: Mvanced cazpatible
Television (ACTV) and Advanced Digital Television (ADTV) proposed by the
Advanced Television Research Consortium; Narrow KlSE proposed by the Japan
Broadcasting Corporation (NHK); DigiCipher and the ATVA Progressive System
proposed by the American Television Alliance; and Digital Spectzun CQlpat.iD1e
HDTV proposed by zenith Electronics Corporation/AT&T. 1CN is an ErtI.V~
Narrow MUSE is an analog system, and the remaining four are digital systtIIlS.
Fourth Interim Report of the Fa: Advisory camnittee on kivanced Television, at
4 (Fourth Interim Report). In: Noveni:ler 1990, the Advisory camdttee and the
FCC entered into agreements w:ith the Advanoecl Television Test center (Test
center) 'and the cable Television Laboratories (cableI.abs), whereby the TeSt
center and cableLabswill serve as the testinJ fora for the proponent AN
systems. Additional video tests will be conducted at the Advanced Television
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4. This Notice proposes a tentative plan for ATV terrestrial broadcast
inplementation. we seek conment on the following fun<iaIoontal aspects of this
plan: (1) who should initially be eligible for AN frequencies; (2) how we
should allot and assign ATV channels to eligible applicants; (3) how we should
resolve certain spectrum issues involving the noncarrnercial reserve, low
power and translator stations, and broadcast auxiliary sez:vices; (4) how we
should regulate the "conversion" fran NTSC to AN; and (5) whether we should
require .sane transitional simulcasting in AN and NI'SC during the conversion
period. we discuss each of these questions and proposed solutions in turn.

II. ELIGIBILI'1Y All> RBlMK) ISStES

A. Initial Eligibility

5. As we have previously stated, our objective in this proceeding is
to effect a major technological irrprovement in television transmission by
allowing broadcasters toinplem:mt ATV. 7 OUr goal is "not to launch a new and
separate video setvice. ,,8 Thus, in order "to preserve and inproveexisting
broadcast setvice and the benefits that this service delivers to t;.he public, n

we have generally proposed restricting initial eligibility for ATV frequencies
to existing broadcasters. 9

6. we continue to believe that the public interest would best be
served by limiting the pool of initial ATV applicants to existing
broadcasters. First, existing broadcasters have invested considerable
resources and ~rtise in the present system and represent a large pool of
experienced talent. Through their support of the Te~ center, they are also
actively supporting the testing of ATV technologies. As we have previously
stated, given the risks inherent in AN, existing broadcasters' continued.
involvement appears to be the most practical and expedient way to bring

Evaluation Laboratory (ATEL) in Ottawa, canada, and audio tests will be
conducted by westinghouse Science and Technology Center. Testing is expected
to be carpleted by early sumner of 1992.

This Notice does not address questions concerning the technical
standard for terrestrial ATV service. That issue will be covered in a
subsequent Notice of Proposed Rule Making.

7 second Inqui+Y, 3 FCC Red at 6537.

8 second Inquiry, 3 FCC Red at 6537.
-_/

9 second Inquiry, 3 FCC Red at 6537-38.

10 ~ generally second Interim Report of the FCC Advisory Coomittee on
Mvanced Television service at 3 (April 26, 1989) (second Interim Report) •
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:i.nproved AN television service to the American public. 11 second, conversion
to NN represents a major change in broadcast technology nationwide. we
believe that it would increase the potential for disruption to the viewing
public if a technological change of this magnitude were accorrpanied by a
change in the ownership structure of the entire television broadcasting
industry. Initially restricting eligibility for AN frequencies to existing
broadcasters thus would 2g)ear to serve the public interest by hastening and
smoothing the transition to AN transmission. Finally, we stress that our
award of an additional 6 Miz channel to existing broadcasters would be interiln
in nature only, so that broadcasters wou~d have to surrender one of their 6
MHz channels after "conversion" to AN. 1

7. It is still our tentative view13 that restricting eligibility to
existing broadcasters is legally pennissible and c~istent with the Supreme
COurt' ~ deCision in bShbockerRadiQ COm. v. &.1 In that case, the Suprene
COurt held that .~ camti.ssion is required under section 309 of the
camunications .Act 5 to give ccnparative consideration to all bona fide
RUtually ~usive applications. In so holding, however, the CQurt did not
preclude the Catmission fran establishing threshold qualification standards
that IlIJSt be~ befQre applicants are entitled tQ cooparative
CCIlSideration. Indeed, in united States y. Storer Broadcasting CO., 17 the
Court held that, in the context of a rule making proceeding, the CoIrmission
may establish eligibility standards that aWlicants must meet in order to
receive carparative consideration. 18 Consistent with case law, we have
restricted eligibility Qn many occasions to particular classes or entities.
As .an exarrple, the telE!!Ii1one industry's resources and expertise led us to
restrict eligibility for a block of cellular telephone spectrum to wireline

11 SecODQ Inmllrv, 3 FCC Red at 6537. see generallY united States y.
StQrer RrMdcasting CO., 351 U.S. 192 (1956) (hearing requirerrent Qf 47 U.S.C.
§ 309 does. not limit the Catmission's power to prQIm.llgate rules setting
license eligibility criteria) .

12 .see infra section V.B.

13 5econd ~irv, 3 FCC Red at 6537-38.

14 326 U.S. 327 (1945).

15 47 U.S.C. § 309.

16 Ashbacker Radio COm. y. FCC, 326 U.S. at 333 n. 9 (suggesting
pennissibility of cut-off rules) .

17 351 U.S. at 202-205.

18 see also Public Utilities ConJni.ssion of california v. FEBC, 900 F. 2d
269 (D.C. Cir. 1990) (Ashbacker doctrine does not apply tQ tWQ-track approach
fQr certification applications) .
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carriers for a period of years. 19 we have also held that in appropriate
circumstances we can adopt threshold standards that limit eligibility to a
class of one. 20

8 . we propOse to include in the class of existing broadcasters who
would initially be eligible for A'IV channels: (1) all full-service television
broadcast station licensees, (2) permittees authorized as of the date of
adoption of this Notice, and (3) all parties with applications for a
constrUction permit on file as of the date of adoption of this Notice ~ are
ultimately awarded full-service television broadcast station licenses. 1 we
believe that defining the class in this fashion will best serve the. public
interest. Having detemdned that incumbent broadcasters would be eligible
initially for ATV frequencies, we have delineated the class of initially
eligible ATV applicants to include these incumbent broadcasters, as well as
those parties that are in the process of obtaining NTSC authorizations or
licenses and have invested resources in reliance on our existing licensing
scheme. We ask interested parties to CCJTlOOnt on this proposal. we also seek
CQlraeI1t on whether we should include within the cl.ass of eligible A'IV
8l=Plicants, those parties who have a petition for a new television allotment
pending on the adoption date of this Notice, whose allotment Petition is
granted, and who are subsequently awarded. a construction pennit to use the
NTSC channel. Parties with such pending allotnent petitions ;- .y have already
expended significant resources in prosecuting their petitions. we are thus of
the tentative view that we should also permit these parties, should they

19 An IIgJirv Into the Use of the Bands 825-845 MHz and 870-890 MHz for
cellular Cgmunications Syst.ans; arxi ljqeJrlmnt of Parts 2 and 22 of the
camu.ssiQn's Rules Relative tQ cellular cammications Systems, 86 Fa:: 2d 469,
483 (1981), modif~, 89 Fa:: 2d 48, 69-77 (1982) (further limiting duratiQn Qf
set aside), further npdified in .AmentigjJnt Qf the Cgmtission' s Rules tQ AllOW
the Selection fran Aapng M.¢ually Exclusive CCJtpeting cellular 1921icatiQns
Using Randgn selection or Lotteries Instead Qf CgJparative Hearings, 98 Fa:: 2d
175, 194-98 (1984) (reaffimdng set aside, but redefining end Qf set aside
period in each cellular market), modified Qn other grounds, 101 Fa:: 2d 577
(1985) .

. 20 ~,~, AmenciJent Qf the carmission's BuJ,es Regarding Modification
Qf EM and. 'IV AuthorizatiQns to Specify a New Cgmnmity of LiCense, 4 FCC Red
4870 (1989), recan. granted in part and denied in part, 5 FCC Red 7094 (1990);
Establishrrent Qf Pux;edJ1res tQ PrQvide a Preference tQ &lPlicants Pr9pQsing an
AllocatiQn for New services, 6 Fa:: Red 3488 (1991) (adopting rules giving a
dispositive "piQneer's preference" for new or innQvative comnunications
service) .

21 FQr the sake of brevity, we hereinafter refer tQ the class Qf those
initially eligible fQr A'IV frequencies as "existing broadcasters" or "existing
NTSC licensees."
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attain permittee status, to participate fully in the transition to ATV. 22 If
we do not award such a party a television construction pennit as a result of a
subsequent eatparative case, we ask whether the actual grantee in such a
proceeding (even though it had nQ pending petition or awlication on file as
of the ack:rption of this Notice) 23 should' be entitled to an ATV assigment. we
a ~ so seek cacment on whether, once the initial class of eligible applicants
has been assigned ATV frequencies, we should atterrpt to assign an ATV
frequency to parties outside this class who were authorized to ~Fruct NTSC
facilities in the interim period after adoption of this Notice.

9. In order to ensure a smooth transition to ATV technology, we also
prc:pose to suspend application of the television multiple ownership rules, 47
C.F .R. § 73.3555, for AN spectrum on a limited basis. These rules prohibit
the award of licenses for TV broadcast stations that result in an applicant
directly or indirectly owning, operating or controlling (1) two TV stations
with overlapping grade B contours, (2) more than 14 television stations, or 12
stations that are not minority controlled, nationwide or (3) television
statioos which have an aggregate national audience reach exceeding 30
percent, or MUch reach exceeds 25 percent and are not minority-controlled. 25
we p:'q)Ose to permit existing 'licensees that are awarded an ad:iitional ATV
"channel to hold both their NTSC and ATV licenses, even though their signals
overlap, and to permit group owners to hold both NTSC and paired ATV channels,
even" though nationwide ceilings are exceeded, until such tiIre2~s existing
licensees are z:equired to convert to ATV service exclusively . we seek
cament on this proposal.

B. Unrestricted. EI~gibility

10. Chce ATV allotments for existing broadcast operations are made, we
.. no reason to continue limiting eligibility for ATV frequencies. we thus
propose at that point to permit any qualified party to file a petition for
rulElllaking to modify the ATV allotnvent table so as to add additional ATV

( . 22 There are also parties seeking to obtain new licenses and who have
,1. requests pending for waiver of the current freeze on television broadcast

Il,A)lications in major markets. we are of the tentative view that such parties
WCA1l.d be eligible for ATV channels, if their waiver requests are granted, and
if they are subsequently awarded NTSC authorizations.

23 For exanple, it is possible that a party with an allot:mant petition
pending as of the date of this Notice may subsequently succeed in having a new
cha:nne1 allotted to a camumity, awly for that channel, and then be
successfully challenged by another awlicant for that channel.

24 we are proposing to cease issuing new NTSC licenses once the
assigllnent of ATV channels to the class of initially eligible applicants is
eatplete. .s.. infra section V.A.

25 47 C.F .R. § 73.3555 (a) (3), (d) (1), (d) (2) .

26 =infra section V.

6



channels where they are technically feasible. 27 we also propose to pennit any
qualified aR'licant, not just existing broadcasters, to aR'ly for an AN
frequency after it is detennined that a given Nl'SC licensee has failed to
construct an AN facility or failed to awly for authority to ~gnstruct within
the required time, and is thereby leaving an allotment vacant. Similarly,
AT\! licensees would be subject to carpeting awlications filed during the
aR'ropriate renewal window. we propose to issue ATV li~~ for periods
concurrent with the license of the associated Nl'SC station. In this way,
once the transition to AN technology had been carpleted, eligibility for AN
frequencies ultimately would hecane unrestricted. we seek ccmnent on these
proposals for opening up eligibility once initial AN allotments are made.

C. Awlication· and Construction Periods

11. In keeping with our goal of expediting delivery of AN sel:Vice to
the An'erican public, we propose to limit the period of time during which
existing b~ers would have the right to awly for a Particular AN
channel. Specifically, we propose to give existing broadcasters three years
fran the time that an A'lV allotment table is adopted to aR'ly for a
construction pezmit for an AN channel. After that time, existing
broadcasters would forfeit their priority status, and A'lV channels would be
cpmed to all qualified awlicants. we tentatively conclude that three years
is long enough to pezmit stations to arrange any necessary financing and to
plan their A'lV facilities, but is not so long as to unduly carpranise our
desire to minimize delays in bringing AN service to the public. we seek
cament on this proposal.

12. we also tentatively conclude that we should award existing
b~ers an additional license for the AN channel, in lieu of treating
the addition of an AN channel as a major Jrodification to the NI'SC license.
Dual licensing would sinplify enforcement and aardnistration of our rules. we
seek carrnent on this tentative conclusion. we also seek ccmnent, however, on
whether there may be eatpeting benefits in treating the addition of an AN
channel as a major m::xiification to an existing broadcaster's license.

13. In the event we adopt a dual licensing schene, we would propose
not to penni.t an AN license awarded to an existing Nl'SC licensee to be
transferred independently of the associated NTSC license. .As we previo).lsly
stated, we are awarding existing b~ers an additional broadcast Channel
to pennit them to implercent the technological advances that AN can bring to
the American public. Once this technological transition is accarplished, we

27 we cannot at this time estimate the rnJIIt)er of such additional
allotments which may be possible, although they would be most likely to occur
in mid-size and smaller markets.

28 ..a. infra section II.C, V.A.

29 ~ infra section II.C. .ct. 47 C.F.R.S 74.15 (b) (auxiliary
broadcast licenses issued for a period running concurrently with the license
of the associated broadcast station with which it is licensed) •
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expect that broadcasters will surrender orte of these two channels. It would
defeat both the primary puxpose of restricting initial eligibility -- to
permit television broa.<Xasters to inpletent a major technological inprovenent
-- as well as jeopardize our plan for the roost efficient use of spectrum if we
were to permit the independent trans~ar of one or the other of an existing
broadcasters' NTSC and ATJ licenses.· we seek cament on these initial
views. we also tentatively conclude that (1) an awlicant for an ATV'
construction permit should lose its initial eligibility if its NTSC license is
not renewed or is revoked while its ATV' awlication is pending,31 and (2) if
either the broadcaster's NTSC or ATV' license is revoked or not renewed, the
remaining license would be autcmatically revoked. we seek ccmnent on these
tentative conclusions.

14. OUr rules currently require that holders of broadcast station
constNCtion permits either build their facilities wi~ two years fran the
date of issuance of the permit, or forfeit the permit. 3 we believe that a
similar const:ruction tine limit is necessary in the case of ATV'to ensure that
assigned spectr\:In c;ioes not lie fallow for an inordinate period of time. Such
a ~iction would awear to awly logically to existing broadcasters that
receive ATV pemits, as well as to other qualified parties that may later
receive A't'V permits. we thus seek cc:mrent on whether we should extend our
existing' rules regarding the period of construction and forfeiture of
ca'1StrUction permits to AN pennittees. In so doing, we note that preliminary
information appears to indicate that a three-Year awlication and two-year
construction period will pennit broadcasters SUffi§~ent time to begin
transmission in ATJ in the vast majority of cases. we also ask interested

30 .s= Ura section II.A. Where an existing broadcaster forfeits
initial eligibility by failing to apply for or construct an AN facility
within the required tine, however, other public interest considerations
necessitate opening up eligibility for what would have been an associated ATV'
channel to a different party. ~ sypra Section II.B.

31 Ct. 47 C.F.R. § 74.600 (auxiliary broadcast license issued only to a
television broa.<Xast station, network, low power or television translator
station) .

32 47 C.F.R. §§ 73.3598, 73.3599.

33 A preliminary study suhnitted by CBS projects that stations in
smaller markets will be slower to construct ATV facilities than those in
larger markets. '!he study projects that stations in the ten largest markets
will begin building an ATV facility in Year 1, and that by Year 5 stations in
all markets, and serving 98% of all television households, will have begun
actual construction of ATV facilities. High Definition Television:
Transition Scenario for TV' Stations: A CBS Work-in-Progress (Oct. 23, 1990
Preliminary Results), at Figure 11 (CBS Study), Attachrrent B to Inpletentation
Subconmittee, Fourth Interim Report to the FCC Advisory Conmittee on Advanced
Television Service (15-0017) (Mar. 7, 1991) (Inplementation Subccmnittee Fourth
Report) •
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parties to cament on whether we should CiWly our policies regarding
extensions of NTSC construction permits to AN pennits, inClu~~ the policy
that inadequate finances will not justify an extension of time.

III. INITIAL ASSIGHNr <F MV~

15. The second Inquiry explored in general terms the various T by
which we might assign particular AN channels to qualified applicants.
Based on the ackti.tional insights we have since. gained regarding AN
technologies, and the approach towards ATV iItplerentation we are developing
herein, we seek additional cament on the general policies that should guide
our resolution of this issue and on the specific means by which we might
assign KN frequencies.

A. Assigrnnent of Particular Olannels

16. In keeping with our current policy of allotting broadcast channels
to particular camuli.ties, we propose to allot ATV channels to each coxrmunity
of Uoense ~IY listed in the Table of Allotnents for television
fX'eq\Bl.Cies. . For purposes of administering this proceeding, we propose to
treat. all ATV channels as equivalent. Provided that there are sufficient
channels available to accarmodate all existing licensees, applicati~9s for AN
channels within a market will not be considered mutually exclusive. we

.,~ For the convenience of conmenting parties, all reports of the
Ccmnission staff and of the Advisory carmi.ttee, its subcarmittees, or other
subgroups, as well as other unpublished papers cited herein, are listed in
19:1endix B. All documents in 19:1endix B have been made part of the docket in

. this proceeging and are available in the cemnission's public reference roan.
Copies areal-so available, for a fee, fran the cemnission's independent copy
<:;Qntractor, Downtown Copy center, 1114-21st Street, Nfl, Washington, D.C.
20036, (202) 452-1422.

34 Revision of glication for CCIlSt:rnct.ian Pennit for CcmJercial
Jm>adcast Station (FCC Form 301), 50 RR 2d 381, 382 (1981). see gene,raJ.ly
Anencjnent of section 73.3598 and Associated Rules Concerning the CQnstruction
of Broadcast Stations, 102 FCC 2d 1054 (1985).

35 Second Inquiry, 3 FCC Red at 6538-39.

36 As is currently the case, we would retain the right tQ modify the
~-- Table Qf AlIQtments containing the new ATV allotments if changed

circumstances necessitate such a revision.

37 we have used a similar approach to assign omital slQts tQ already
qualified applicants in the dooestic satellite service, ~, ~, Assigment.
of Qmital Locations to Space Stations in the Dgrestic Fixed-Satellite
service, 3 FCC Red 6972, 6972 (1988), and the direct broadcast satellite
service, ~, ~, 47 C.F.R. § 100.13 (b) • see also Auendment Qf Parts 2anci
22 of the ConmissiQn's Rules to Allocate Spectmn in the 928-941 MHz Band and
to Establish Other Rules. PQlicies. and proCedures for One-Way Paging Stations

9



seek corment on this proposed general approach to allotments and assignrrents.

17. we also must decide how to assign particular channels to existing
broadcasters. we explore two basic alternatives below and invite interested
parties to corrrrent on them or on any other options they wish to suggest.

1. Table of Allotments

'18. The first assignrtent approach would be to fo:rmu1.ate a Table of
Allotments Which not only allots AN channels to each carmunity, but also
randanly matches particular AN chamels to existing NTSC channels listed on
the table. The Table would thus consist of paired NTSC-A'IV allotments
designated for service to a given carmunity. we are of the initial view· that
such randan pairing of AN and NTSC channels, in tandem with our proposed "use
or lose" condition on construction pennits, would pranote early licensing and
inplementation of AN, one of our tmd.erlying objectives in this proceeding.
we tentatively find that this would be a practical, efficient and, under the
circumstances, even-handed altemative for allotting particular ATV channels.
Indeed,this approach effectively carpresses two adnini.strative3~teps,
allotment to ccmnunities and pairing with particular licensees. In
addition, random pairing provides an equitable means of allotting particular
channels. We seek carment on our initial view of this approach.

2. Allotment Table/First-Care/"Random Ranking"

19. A second option would be to follow a procedure of allotting AN
channels to a comnunity and then assigning these channels to qualified ATV
applicants. The first stage would entail fOD1l.1lating a Table of Allotments
that would ~§lot ATV channels to each carmunity now listed in the Table of

. Allotments. Next, we would pennit existing NTSC licensees to apply for ATV
channels in a given ccmnunity on a first-care, first-served basis during an

in the D<Xtestic Public land !tirlle Radio seprice, 89 FCC 2d 1337, 1355, go
recon., 92 FCC 2d 631 (1982) and 93 FCC 2d 908 (1983). a. Arnerl<:ioeDts to the
Television Table of Assignnents to Change Nancgr'm;lrcial Educational
Reservations, 59 RR 2d 1455 (1986), regon. denied, 3 FCC Red 2517 (1988)
(authorizing intraband channel exchanges).

38 Of course, existing broadcasters still must sul:mi.t an application for
a construction pennit to use the paired AN channel. Granting of this pe:r:mit
constitutes the official assignm:mt. As discussed sypra, section II.C. , we
propose to pennit existing broadcasters three years fran the time of the
pairing of AN channels to sutmit their application for a construction pe:r:mit ..

39 47 C.F.R. § 73.606. In contrast to the option just above, this
altemative would separate the administrative steps of allotment to carmunity
and assignment to a particular licensee. Such separation would allow us to
resolve any requests for roodification of allotments before actual assignments
are made. This would eliminate the possibility of having to reassign channels
if allotments were later modified.
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initial filing "window". 40 As part of their KN applications for construction
pennits,41 broadcasters would be required to list available ATV channels in
order of preference. If rore than one broaci::aster applied for the sane
channel as its first choice, we would use a randan assignment procedure
("randan ranking") that would rank 8R>lic:ants so that the top-ranked 8R>licant
would be granted its first choice, and the next-ranked applicant its highest
choice that would not conflietwith the first-ranked aA>licant, and so on.
Broacrasters that had not filed in the first window would be able to apply

=:e~~~~~:Jl~f~~f~;t~~sw:f:~in a
market, we would open a second window to permit remaining initially eligible
applicants to apply on a first-come, first sez"1ed basis. Any applications by
existing NTSC broadcasters would have to be filed within three years fran the
time that the initial filing window opened.

20. we believe that this option would encourage ready, willing, and
able aR>licantsto apply early for ATV channels. It would also tend to
maximize the possibility that applicants' preferences for particular ATIl
channels would be acccmnodated, and thus might minimize the possibility of
challenges to awards and the delays that such challenges would cause. we seek
carment on this proposed approach.

3. Sl.Wlemental private negotiations

21. we recognize that the foregoing nethods may not al~ys give
applicants the particular ATV channels they desire. To acc<:mrDdate
8}:plicants' preferences to a greater extent, we also propose to pennit parties
within the same market to negotiate axoong themselves after they have been
awaz:ded an KN channel, on the condition that any proceeds fran such an

. exchange would be used for operation of the station's AN facility.43 we

40 we have used this approach before, JL..liL.., in the 220-222 MHz private
land nd:>ile service. lmg'lciwmt .of Part. 90 of the. Gagnission' s Rules to
Provide fa; the Use of the 220-222 1ft Band by the Private Land fti)ile Radio
services, 6 FCC Red 2356, 2364 (1991).

41 we recognize that technical specifications may vary aroong channels.
we propose to require parties to amend their applications to SlWly
appropriate technical data to conform with the specific channel they are
ultimately awarded..

42 we have used a first-cane, first-seI.Ved approach in the EM service
when a window period closes without the filing of an acceptable application.
Amend!¥mt Qf sections 7J.3572 and 7J.J573 Relating to Processing of EM and TV
Broadgast 19:>licatiQDS, 58 RR 2d 776 (1985).

43 ~. 1JJw)<jwlts to tbe Television Table of Assi.gInnts tQ <;hanqe
noncgxmercial Educational J3e$e+yatiQQS, 59 RR 2d 1455, 1464 (1986), gn
recoIl·, 3 FCC Red 2517 (1988) ,related 5P¥'] pend1pg, Ba1phgw RrMdr.qsting
Co. y. FCC, No. 90-1591 (D.C. Cir. Qral argt'Ill!mt sept. 30, 1991) (proceeds,
if any, fran nQncamercial station's intraband exchange Qf channels with a
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believe that such a negotiating process woUld be an econanically efficient
means of pennitting licensees to effectuate their preferences. we also seek
calluent on whether we should pennit those aR'licants awarded ATV channels
within adjacent markets to negotiate channel changes, but not changes in .
carmmities of license, analg themsehres. 44 we also·ask interested parties to
carrnent on whether we would eliminate or mitigate any inordinate delay
possibly resulting fran such negotiations by adopting our prcposed
requirement, discussed aboVe, that an ATV' facility be built within two years
after award of the construction pennit.

4. Financial qualifications

22. Two of the iITportant objectives underlying our aR'roach to ATV'
JDplementation are (1) that the benefits of this new technology be made
available to the American public as soon as possible and (2) that the spect:tUn
we have ear:marked for ATV be used as efficiently as possible. we believe
that both of these goals would be furthered if we were to minimize the
possibility of an ATV channel being assigned to a broadcaster who is
incapable or unwilling to prarptly begin constroction of an ATV facility or
diligently carry it to eatpletion. SUch warehousing, even under a "use or
lose" condition, could result in a significant delay before the channel is
reassigned to a viable applicant. Moreover, if we pennit parties awarded
channels in a ccmnunity to negotiate among themselves for different
assigments, we may unintentionally encourage the filing of speculative ATV'
applications. SUch spec:ul.ative applicants potentially could profit from
trading channels desired by ready, willing, and able aR'licants.

23. we accordingly seek comnent on whether we should adopt a financial
qualification showing as a condition for awarding an AN channel. Such a

. requirement could be iITposed as a supplercent to our establishing a deadline
by which constroction rrust be COI'CPleted. we also seek ccmrent on whether a
financial showing should consist of an estimate of the cost of constrocting
and operating an ATV facility for three months, together with proof either of
available assets sufficient to cover this estimate, or of a finn financial
camdtnent from a lender sufficient to cover these costs. This showing would
enploy essentially the same standard now applied to applicants for new
broadcast facilities. 45 Interested parties should also ccmrent on whether
such a requirement is likely to increase the tine necessary to process
applications for AN construction pennits, to the detrinent of our goal of
expediting delivery of AN service to the public.

carmercial station should be used by nonconmercial licensee in the operation
of its station) .

44 For exattple, two stations in different ccmnunities may seek to
exchange channels that are capable of being used in either camumity. Under
our proposal, after an exchange, each station will remain licensed to serve
its original ccmnunity, but the channels assigned to them will be switched.

45 FCC Fonn 301, section III.
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B. Assignment of a Channel

24. we expect that, for the roost part, there will be sufficient
spectrum ·for all ATV ay;::plicants. However, we recognize that a case
conceivably may arise in which we cannot grant all initial eligible
applicants an AN channel assigrm:.mt. In this event, there are several
options we might pursue to detenni.ne which Nl'SC licensees would be entitled to
an additional AN channel.

25. First, in choosing among catpeting Nl'SC applicants, we might
errploy decisional criteria which would select those licensees capable of
maximizing the nuni:>er of households reached by the ATV signal or of bringing
ATV service to the area roost expediently. For exanple, we could use potential
viewership or coverage area of the applicant's proposed AN signal to
detenni.ne entitlement to a channel. HOwever, although this criteria would
help bring ATV technology to the largest Ill.II'Cer of households, it would
~ projections of viewership or coverage area that might be difficult, if
not iRposslble, to make or verify. An altemative strategy would . involve
oatt:>ining a financial qualification rule, a first-cane, first-served approach
to awarding channels, and strict enforcement of the two-year period for
constructing an ATV facility. under this approach, an applicant demonstrating
its financial ability to construct and qlerate an ATV channel46 would be
entitled to apply for a channel on a first-cane basis. The financial
qualification requirement and a "use or lose" condition on construction
permits would confine applications to those entities capable of building an
A1.V facility iImediately, thereby furthering our goal of hastening delivery of
AT"! service to the public.

26. The second major option for selecting aroong existing broadcasters
. carpeting for insufficient ATV spectrum would be to conduct a lottery pursuant
to 47 U.S.Cs § 309 (i) to detennine which applicants are entitled to a channel
assignment. li7 In the unlikely event a spectrum shortfall develops, it will

46 ~ SUPra Section III.A.

47 section 309 (i) (1) of the camunications .Act authorizes the
CCmnission to use the lottery procedures set forth in the remainder of that
section in situations where "there is more than one application for any
initial license or construction pennit which will involve any use of the
electromagnetic spectrum." 47U.S.C. § 309 (i) (1) (1982).

we note for the sake of clarity that we are here proposing use of a
lottery only to detennine which existing broadcasters would obtain an AN
channel in the event of a spectrum shortfall. we are not here proposing to
change the procedures that may apply to applicants for an ATV channel
available after the initial assignment of AN channels is made. see generally
Anft'ltD:mt of the CcmniaOion's Rules to All(M the selection fran Among
CgJpet.ing Aoolicaots for New AM. EM. and Television Stations by Randan
selection (Lottery), 5 Fa:: Red 4002 (1990) (deciding to refonn existing
cacparative hearing process in lieu of instituting lottery procedures for
selecting among carpeting applicants for new AM, EM, and television stations) .
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probably be limited to major markets where' numerous existing licensees will be
vying for new AT\! channels. 48 At that point, the carmission staff will
already be hard-pressed to process channel assigmnents for all, the other
camumities in the country where there is sufficient spectrum to accaemodate
all initially eligible awlicants. Use of lotteries for markets where there
is a spectrum shortfall would significantly speed the process of getting new
AT\! service to the public in those 11)arkets. Such cases would othel:Wise likely
result in large, multiple-8R>licant, carparative hearings which would cause
lengthy delays,contrm:y to our goal of deliwring A'Nservi¢e to the public
as quickly as posSibi~' A lottery approach might thus be appropriate under
these circumstances.

IV. SPECll.<lM ISSUES

A. Noncamercial Allotnents

27. OUr technicaJ. studies thus far indicate that, for the roost part,
we will be able to offer an additional 6 MHz of spectrum to existing stations
for ATV, withoUt using vacant spectrum now reserved in specific camunities
for nOncarmercial stations. '!hese stl,ldies show, moreover, that in the

=~:~~:~=:~g~0=~~O:i16a=:"f:=;.g&th these

28. In addition, should problematic cases arise, it may be possible to
engineer the ATV facility involved so as to pennit an additional ATV

48 It is also. possible that at the tine of AN conversion, ~ intra
section V, the elimination of NTSC broadcasts may also eliminate additional

. interference constraints and consequently make additional KlV frequencies
available.

49 ~ generally H.R. Rep. No. 97-765, 97th COng., 2d 5ess. 37 (1982).

50 OET Technical M:m:>randum, Fa:::/OET 'lM89-1 (Dec. 1989), at 10-11, 65
and 66 (1989 OET Study). '!he studies conclude that with co-channel
separations for ATV-ATV and ATV-NTSC stations ,of 100 miles, no UHF
interference taboos, and 6 MHz of spectrum awarded on a non-contiguous basis,
96% of all "stations," including vacant noncamercial allotments, can be
accamtodated if we require adjacent channel stations to be separated by 60
miles or co-located; 99.6% of all tlstations" can be accarroodated if no
adjacent channel separation is inposeci. It also appears that the 4% of the
new allotnents that would violate 60-mile adjacent channel spacing would be
located primarily in major markets with densely crowded frequency use, and
where few, if any, vacant noncamercial allot.nents woUld exist. Increasing
minimum co-channel separation distances beyond 100 miles conceivably decreases
the number of vacant allotments that could be acccmnodated, however. For
exanple, it is possible that such an increued separatioo could cause a "daisy
chain" effect spreading fran ,large, densely crowded markets to outlying
regions, and which might eventually require deletion of a vacant nonccmnercial
allotment in such an outlying region.
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allotm:mt for the facility while avoiding interference.51 we tentatively find
'......,...-- that these studies mitigate previously expressed concerns of public

broadcasting :interests that the noncarmer.cial reserve will be used for AN
assignnents.52 we also tentatively find that we will generally be able to
associate AN channels with vacant noncarmercial allot:ments· for noncarmercial
use. OUr tentative conclusions assurre, of course, that the transmission
system ultimately selected can function within the spacings ultimately
adopted and will not require spacings equal to those in effect for NTSC
today. 53 we seek ccmnent on these tentative findings.

29. . The camu.ssion's spectNn planning policy has traditionally taken
into account the inportant role noncanrercial stations play ~ the financial
constraints they face in constructing and operating stations. Our
technical studies lead us to believe that we can continue this tradition
within an ATV allotm:mt scheIre. we propose to use the noncarmercial reserve
for AN service only as a last resort. However, in the exceptional case where
it may be necessary to use a vacant noncarmercial allotIrent to allow present
delivery of ATV setvice, we propose to do so. we seek cc:rrm:mt on this
proposal and on the particular circumstances, such as lack of any other
available channels or the existence of a ready, willing and able ATV
applicant, which might justify using a vacant noncarmercial allotnent.
Similarly, in the few cases where it would be izrpossible to allot ATV spectzun
to vacant noncamercial allotnents without precluding delivery of ATV setvice
by an existing eligible applicant, we propose to allow that existing eligible

51 we believe that the 4% of new allotnents that would violate a 60-mile
adjacent-channel separation requirem:mt may be able to avoid causing or
receiving interference by using engineering techniques such as directional
antennas, shorter effective anterma heights or terrain shielding.

52 .s=,.e.....sil.a., Cooments of the COrporation for Public Broadcasting and
the National Association of Public Television Stations, l+f Docket No. 87-268
(filed Nov. 30, 1988) at 15 (CPB 1988 Carments); carments of the Public
Broadcasting service and the National Association of Public Television
Stations, t-MDocket No. 87-268 (filed Nov. 30, 1988) at 17.

53 Staff studies have asslJIOOd 100 mile co-channel spacings, and no UiF
taboo spacings for ATV. These spacings are less than those in effect for NTSC
today. 1989 OET Study,~; 47 C.F.R. § 73.610 (current co-channel
separation varies fran 155 miles to 205 miles for UHF channels and fran 170
miles to 220 miles for VHF channels, depending on which part of the country
the stations are located in); 47 C.F .R. § 73.698 (current UHF taboo spacings
of 20 to 75 miles) .

54 .s=,.e.....sil.a.,.Amimdrtent of Section 3.606 of the CooJDission's Rules ana
Fegulations, 41 FCC 148 (1952); Fostering~ Use of' UHF Television
Channels, 2 FCC 2d 527, modified on other grounds, 3 FCC 2d 506, 509 (1966)
(reserving channels for nonconmercial educational use) .
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awlicant to use the spectrum for ATV.55 we seek corrrcent on this
proposal.56

B. LP'lV and. Translator services

30. Spectrum studies by the staff and the Mvisory Corcmittee confinn'
that it will be a challenge to ~rovide 6 MHz of supplemental spectrum for ATV
to all full-service licensees.5 While the extent to which the assigrunent of
these new ATV channels may displace IPlV and translator stations is not fully
known, it is likely that IJ?'IV and granslator stations will be displaced to
scme degree in the major markets. 5 For this reason, and. to minimize the
potential disruption to I1?TV and translator service, we have institu§f a
freeze on new low power station applications in major w:ban markets. It is
less clear, however, whether in rural areas -- where there are fewer, or maybe
no full-service stations -- the advent of ATV will mean widespread

55 In no case, however, would we use a vacant VHF channel allotment
J:eserved for noncarmercial pw:poses for carmercial ATV. .see P.L. 101-515, the
De.part:mEmts of Coomerce, Justice, and State, the Judiciary and Related
Agencies ~rqpriationsAct, 1991 (102 Stat. 2136-37, Nov. 5, 1990) (no funds
aR;>ropriated to the FCC may be used to diminish the number of VHF channel
assigntTents reserved. for noncarmarcial educational television stations) .

56 we also observe that under the proposed inplementation plan, new
noncarmarcial station awlicants would be able to petition for rulernaking for
an additional ATV allotment after the ATV Table of Allotments is adopted and
would be able to seek a channel assignment for such new allotment. They also
could apply for an ATV assigrnnent in the case where an ATV pennittee forfeited
its assigned channel by not constructing within the required time. ~ sypra
section II.C.

57 Interim Report: Estimate of Availability of Spectrum for Advanced
Television (ATV) in the Existing Terrestrial Broadcast Bands, FCC/OET '1M 88-1
(1988OET Study); 1989 OET Study,~; Preliminary Analysis of VHF and UHF
Spectrum Scenarios -- Part III, Advisory Conmittee, Planning Subcomnittee
Working Party 3, Doc. 0174 (June 1991) .

58 A low power station is a broadcast television facility with
secondary service status that is authorized at maximum power levels lower than
those of full-service television stations. Low power stations may retransmit
the programs of a full-service station and may originate prograrrming.
Translators are low-power stations that do not originate prograrrming and. act
only to retransmit the signals of a full-service station. 47 C.F .R. § 74.701
(a) , (f) •

59 Public Notice, Notice of Limited Low Power Television/Television '-
Translator Filing Window Fran April 29, 1991 Through. May 3, 1991, Mimeo No.
12124 (released March 12, 1991).
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displacement of low power/translator stations. 60

31. Fran the time we first authorized low power service, we stressed
that we would pennit low power service only as a secondarY service, despite
the public benefits flowing fran the diverse, locally responsive progranming
it could produce. Thus, low power stations may not interfere with full
service stations, and l'lD.1st yield to new full-service stations. 61 Although low
POwer interests have argued that displacement of IP1.V stations by AN would
contravene the CcmmJnications Act by reducing diversity, diversity is not the
only criterion that we are bound ~~. consider, or :indeed, did consider when we
authorized the low power service. One of the other factors leading us to
accord secondary status to the low power service was the spectrum~ of
carpeting services, precisely the decisional factor rootivatiz')g us today. 3 In
ackti.tion, contrary to the arguments of low power interests, 64-displacement by
a,new A'IV ~tation would not violate the first arnendnent rights of LP'IV
l1censees. 65

32. we thus propose no change to the secondary status of LP'IV and
translator stations 0 They l'lD.1st yield to new A'IV c:perations just as they would
be required to yield to existing full-service operations. As part of our
concem for the industry's developrent, ~, we have previously modified
our rules to pennit a low power station displaced by a full-service station to
file an application for a vacant ~l in the same area without being
subject to conpeting applications 0 we propose to continue to afford this

66 lpw Power Television and Teleyision TranslatQr Service, 2 FCC Red
127B (19B7); 47 CoF.R. § 7303572 (a) (2) 0
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special treatment to low power stations displaced by new AN assignments. we
seek cacment on our proposed. approach to any displacerent of LP'IV and
translator stations by new ATV channels.

C. Broadcast Auxiliary services

33. Broadcast auxiliary SpectIUn is used generally by television
stations to convey their signals on a point-to-point basis fran fixed or

. roobile facilities. stations use thisspect~ for such pI..U1X)BeS as studio-to
transmitter links (STLs), and. for ad hoc links between remote locations and
the studi.o or transmitter. 67 we recognize that spectrum for auxiliary
services associated with AN will be limited because of the likely additional
demand for such spectIUn, at least in the early stages of AN i.nplementation,
and because of the lack of readily available additional spectrum sources. we
do hot believe that additional spectrum should be made available for AN
auxiliary use at this time. we expect that sane existing broadcasters will be
able to operate auxiliarysetvices for their a<i1itional ATV channel within the
currently allocated broadcast auxiliary spectIUn. 68 we also anticipate that
licensees will be able to take better advantage of -digital corrpression and
other techniques to make opti.Im.mt use of currexJt spectrum, and!or use fiber
optic or cable links for auxiliary purposes. 69 If broadcasters cane to air
Im.lCh of the same programning originally produced in AN format over both
channels,70 this in tum may reduce the need for dual auxiliary frequencies;
a single STL could transmit prograrrming to the transmitter site, where the
progranming would be processed specially for NTSC transmission. For the
foregoing reasons, we tentatively conclude that we should not propose any
additional spectrum allocations for broadcast auxiliary pw:poses at this time
and we seek corrment on this tentative conclusion.

A. The Future Role of NTSC

. 67 see generally Advisory Comnittee, Plarming Subcamdttee, Fourth
Iriterim Report at 5 (Planning SUbcarmittee Fourth Report) •

68 ~ generally Planning Subccmnittee Fourth Interim Report at 12-14
(broadcast auxiliary spectrum is available in below top-30 markets if

microwave paths carefully engineered, although scarcity is projected in top-30
markets) •

69 Plarming SUbcarmittee Fourth Interim Report at 9-10. It is
conceivable, for exanple, that digital carpression techniques may be ctevelq::ed
so that a single microwave channel can be Used as an STL to transmit both an
NI'SC and an AN program. It is also conceivable that cable or fiber optic -~.

links may be used for fixed, point-to-point transmissions, such as STLs or
inter-city relays between stations.

70 The issue of requiring siIm.Jlcasting is discussed in section VI,
.i.DW.
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34. We envision ATV as an iDproved fonn of television that, if
successful, will eventually replace existing NTSC. In order to make a smooth
transition to this technology, we earlier decided to pennit delivery of ATV on
a separate 6 }liz channel. As we explained in the Firat Qrder, a "si.m.llcast"
system will transmit the increased infonnation of an lID'IV si,.gnal in a channel
of a size -- 6 MIz -- equivalent to that used in the current television
channel plan. we stated that this ultimately will m:ini.mize the aroount of
spectrum~ for HD'lV service, once the eventually outmoded NTSC signal is
surrendered.

35. In order to continue to p~e spectrun efficiency, we intend to
require broadcasters to "convert" entirely to ATV -- J....e..., to surrender one 6
t£z f~cy and broadcast only in ATV once ATV becanes the prevalent
nedi.um. We believe that such a policy will help foster the developnent of
ATV, pennit us to consider how the surreOOered channels c~d best be p..lt to
use, and help maximize the coverage areas of ATV stations.

36. Should an existing broadcaster have forfeited its initial
eligibility for an AN channel (for exanple, by not awlying for or building
an ATV facility within the requisite time), we propose to allow it to switch
directly to an ATV channel at the tine of required conversion if there is an
available frequency or if it is technically possible to use its existing NTSC
frequency for this pw:pose. 74 we also propose to cease issuing new NTSC
licenses once we have ccmpleted the assignment of ATV channels to existing·
NI'SC licensees. Fran that point forward, in order to begin effectuating the
transition to ATV, we propose to issue new television broadcast licenses for
ATV transmission only. In addition, once initial ATV' assignments have been
made, and spectrum is increasingly depleted, it will becane progressively rrore
difficult to make dual NTSC-ATV channel assignments. For this additional
reason we believe it advisable to cease issuing NTSC licenses that, in o~~
to have long-tenn viability, will have to be paired with an ATV frequency.
We seek carmant on our proposed regulatory awroach to the role of NTSC in
inplenenting and cor.verting to ATV.

;B. Surrendering a Frequency

37. It is our tentative view that the public interest requires that we
set a finn deadline or other triggering event for broadcasters to surrender

71 5 FCC Red at 5628.

72 At. this point, we intend to pennit continued NTSC broadcasts only
upon a showing of special circumstances. .

73 The continued presence of NTSC stations necessarily limits the
coverage area of ATV stations in the s~ vicinity in congested regions. a.
section v.c. infra.

74 am. g.~ Section V.C.

75 ~ j.nfi:s Section V.B.
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their N'l'SC frequencies and convert entirely to ATV'. Establishing a definite
point by which conversion llI.1Bt take place will provide clear notice of this
transition to the broadcast industry, the viewing p.1bl.ic, and other potential
users of the spec:tnm to be relinquished. we seek caunent on this tentative
conclusion, as well as on the underlying asSlMption that there may be other,
superior uses for the spectrum to be surrendered.

38. we now consider how we should establish the date by which
broadcasters must sun:ender one 6 ttiz channel. In fixing an awrq>riate A'l.V
conversion date, we are IOO$t concenled that sufficient nurri:lers of COl'lSlll'lers
purchase ATV' receivers by that point so as to justify discontinuance of NTSC
broadcasts. In this regard, we note that the Advi~ry Camlittee is currently
studying projected AN receiver penetration rates. Such studies are also
taking into account ~ time and cost involved for broadcast stations to
convert fully to ATV. we ask interested parties to ccmnent on the
preliminary work done by the Advisory Ccmnittee on the conversion issue thus
far, and to suDnit any additional or S'l.JWlemental penetration analyses they
believe are awropriate.

39. We believe that there are several ways in which a conversion date
for AN could be selected. One option would use achievement of a specific
nationwide penetration rate (defined as a percentage of households with ATV
receivers) as the triggering event for ATV conversion, with all broadcast
stations· being required to convert to ATV transmission within a certain period

76 ~,~, Fourth Interim Report. of the Working Party 5 on Econanic
Factors and Market Penetration of the Planning SUbcarmittee of the Advisory
Ccmn.ittee on Advanced Television Service (Mar. 4, 1991), at 8 (PS WP5 Market
Penetration Report). The report states that the Chainnan of Working Party 5
believes that an "optimistic" view of AN penetration -- u..., 40% penetration
10 years after 1% penetration is reached -- is merited. In this view, "it
remains likely that ATV hane video players and AN cable service will in fact
precede the introduction of ATV terrestrial broadcasting, and even seed the
market to the one percent penetration point before the ATV terrestrial service
in inaugurated." PS WP5 Market Penetration Report at 7-8.

77 The PS WP5 Market Penetration Report at 6. The report cites both a
PBS study (projecting a cost for an AN facility ranging fran a low $1.7
million for pass-through of network progranming on a low-band VHF station, to
$12.3 million for full program origination capability on a UHF station) and
the CBS Study, ~, projecting a $1.5 million cost for network pass-through
and $11.6 million for total transmission/studio facility for the first
stations that construct, and $741,000 for network pass through and $6.9
million for total plant construction for the last group of stations that IOOVe
to AT'V. CBS projects that the $11.6 million investnent for the first 30
stations in the largest markets se:rving 31% of television households will
occur over a period of five years. The CBS Study projects that the cost for
stations in smaller markets starting construction of AT'V facilities four years
later, would fall to less than $8 million. see generally PBS Engineering:
Preliminary HDTV Estimates (oct. 1990) (PBS Study), Attachrrent C to
Inplerrentation Subccmnittee, Fourth Report,~; CBS Study, ~.
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ot time (for exaaple, three years) after a particular penetration rate was
achieved. we seek CCltlltent on What the specific penetration rate should be
under this option, and at what point after that rate is achieved we should
require full-scale conversion to AN.

40. we recognize, however, that ~ of a nationwide penetration rate
as a conversion point for ATV conceivably may pose a hardship to stations in
smaller or less affluent markets. In such cases, there might be fewer
financial resour<::e$ to permit either COOSlDerS to p.JrChase receivers or
stations to construct and eqU;i.p an AN facility. Indeed, the CBS study
suggests that many stations in smaller markets will take longer to begin
building and longer to finish constructing an AN facility than major market
stations. 78 We tiu1s seek ccmnent 00 whether we should IOOdify the first cption
to require conversion for AN only after a specific penetration rate is
achieved on a market-by-market basis. SUCh an option would appear .to better
calibrate consumers' readiness to cawert to AN, and would probably result
in stations in larger markets converting 1IIOJ:e quickly than those in smaller
markets. On the other hand, suchpieoemeal C<X1Wlrsioo might adversely affect
the availability of network or other nationwide AN progr~g. Interested
parties are invited to adiress the relative advantages and disadvantages of
such a market-by-market. aR;>roach.. carment is also solicited on What the
appropriate penetration rate should be, and how we should assess when that
rate has been achieved in a given market.

41. A final option would be to establish a fUm date by which one
frequency would have to be surrendered and the conversion to AN coopleted.
Stich a date in itself would allow sufficient time for consumers to purchase
new ATV' receivers and adjust to this new transmission fom. We believe that
this option has the advantage of providing clear notice to licensees and to
the public of the date by which conversion oust take place. It would also be
IlDre efficient to administer than the other options discussed above because
the Carmission would not have to make detemdnations of nationwide or market.
penetration rates in scheduling alternative conversion dates. we seek ccmnent
on whether establishment of a date certain alone is an appropriate way to
schedule AN conversion, and if so, what factors and types of data we should
take into aCCotmt in setting the date, and what the specific·conversion date
should be.

C. Switching Frequencies

42. It is conceivable that, after a period of time, stations may
desire to switch their new AN operations to their original Nl'SCchannels. 79
Based on preliminary staff studies, it awears that AN allotments may have
spacing between AN and NTSC co-channels shorter than spacing between AN-AN

78 CBS Study at 17 & Figures 11 and 12.

79 For excmple, a station's service area on its AN frequency may be
smaller than its NTSC service area. If AN receiver penetration becates very
high, the station may desire to use the NTSC channel to expand its AN service
area and sacrifice Sate NTSC coverage.
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co-channels and NTSC-NTSC co-channels. 80 This technical constraint poses
problems for ,a station switchinq its NTSC to its ATV channel and vice versa,
unless all stations with co-channel facilities at less than, the mininuu AN
AN spacing distance in a given area switch together. Switching ATV apd NTSC
frequencies otherwise may result in AN stations withpel:manently nuch smaller
seIVice areaS. 81 In light of this engineering limitation, we tentatively
conclude that we cannot pennit licensees to switch their ATV and NTSC channels
on an individual basis, unleSs their ATV-Nl'SC separation is carparable to or
greater than their ATV-ATV' spacing prior to the switch. we seek cament on
this tentative conclusion and on the analysis leading to it. we also ask
interested parties to cament on whether, at the time of conversion to ATV, we
should nevertheless pemi.t li~sees to switch their ATV and NI'SC frequencies
where they would still meet awropriate spacing requirements.

43. Ahotherapproach would be to require all broadcasters to switch
back to their fonner NI'SC channels at sane future date or, altematively, to
require scme broadcasters to. switch to :new channels so that all ATV
operations are reacccmnoda'!:ed in the lOOst spectrally' efficient manner. For
exanple, this second alternati~ might establish a single contiguOuS barxi for
all AN operations. This awroach ,might sinplify ATV receiver design and make

80 Staff .studies (1) assURe existing N'!'SC-NTSC co""'Channel separations;
(2) demonstrate that there is sare flexibility to make ATV-ATV co--channel
separation about 150 miles without significantly affecting the nurcber of
stations that can be accoomodatedi and (3) conclude that ATV-NI'SC separation
is the critical factor in providing acXtltional spectrum for ATV, and that to
accarmociate a high, percentage of stations, a m.i.nirlu:n ATV-NTSC separation
distance of 100 miles appears necessary. ~ generally 1989 OET Study,awa,
at 8, 11-2 & Tables 4-H, 5-H; 47 C.F.R. § 73.610.

81 Staff studies make certain assurrptions aoout the technical capability
of AN signals with respect to CO-<;:hannel N'l'SC signals. They assuoe that an
ATV signal spaoed at 100 miles fran an NTSC co--channel can be de$igned. to be
relatively ''benign" l:'elative to ~ NI'SC co-channel, i..JL., that NTsc: viewers
will be less affected by the presence of the AN signal, than by another NTSC
signal. The studies also Cl$sume ti)at the AN signal can be designed, to be
"robust" vis-a-vis an NTSC signal in that the ATV signal can exist with a 100
mile station separation distance fran an NI'SC co-channel without hannfU1
interference from the NTSC signal.. The studies do not focus on whether an AN
signal can be designed to be as "benign" and as "robust" with respect. to co
channel effects from another ATV signal, however. '!bus, if a station switches
its ATV and NTSC frequencies with the result that its AN frequency is now
spaced less than the necessary distance fran another ATV co-channel facility,
the station's AN facility Iriight not be irmune to unwanted interference
effects fran another AN co-channel, as it would be for interference :fran an
NTSC station. This increased interference potential would result in
petmanently smaller seIVice areas for scme A'lVstations. On the other hand, i:f
all stations converted to only their A'lV-assigned frequencies, and NI'SC
operations ceased, any limitations. placed on AN coverage areas by the
existertce of the NTSC stations would be rem:>ved. Assuming no other uses for
the Nl'SC spectrum, AN coverage areas could increase.
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contiguous spectrum available for other uses.

44. we recognize, of course, that either of these altematives would
require sizeable re-investment by stations that would have to switch their ATV
transmission facility to a new frequency. we request infomation on the scope
of the investment necessary to make such a change in frequency. we also ask
interested parties to ccmnent on the costs and benefits of these alternatives.
carment is also solicited on whether, under either altexnative, we should
adopt a standard for waivers to allOW a licensee to remain on its originally
assigned AN frequency provided that this would not interfere with existing
ATV channels.

45. As we have stated previously, it is in the interest of bOth the
public and the industry to ensure that the transition to ATV is made as
srooothly as possible. In particular, we believe we should protect the
existing investnent in COIlS\Jrter equipteIl.t during this transition period and
take steps to ensure that consumers are not forced to purchase new television
receivers in order to enjoy top quality, over-the-air television service.
One IleanS of achieving this goal would be to require a broadcaster to
si.rml1cast programs on bOth its NTSC and AN chame1s. 62 By requiring that at
least a mini.mumam:>unt or percentage of programni.nq broadcast on the AN
channel is also broadcast on the NTSC channel, s:im.Jlcasting would help ensure
that consumers with conventional NI'SC receivers are not relegated to
receiving inferior programning during this transition period. This requirement
could serve as, or be coupled with, a requirement that stations over time
provide a progressively higher minimJm amount of service on their A'lV channel.
At the sane time, we also believe that any a,;:proach we adopt should give
broadcasters the flexibility necessary to ensure that the new A'N technology
succeeds in the marketplace. we thus seek carment on whether, in principle, a
si.mulcasting requirement would be a desirable means of protecting existing
consumer investment in television equipnent, or whether there are any other
equally desirable means of achieving this same goal. If we do adopt a
si.mulcasting requirerrent, we seek ccmnent on the am:>Unt or percentage of A'N
progranming to be required, whether this aroount should be adjusted as the
conversion period progresses, and, if less than full time, on whether we
should require that simulcasting occur at Particular times, .e...sa., priIne time
or non-priIne time.

VII. <7.lHR MM."mRS

A. Patent Licensing

46. In light of the significance we ascribe to COl1S1JRm' acceptance of

82 "Si.rrW.cast" is a contraction of "si.rrW.taneous broadcasting'" and means
the broadcast of one program over two channels to the same area at the same
tiIne. First Qrder, 5 FCC Red at 5629 n .1.
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AN technology, 83 we believe it awropriate at this juncture to address the
issue of patent licensing, a question we believe is inportant to achieving
high levels of receiver penetration. we expect that any proponent of an AN
transmission system selected as the nationwide standard will adopt a
reasonable patent structure and royalty chargi.ng policy so that sufficient
rn.mf:)ers of manuflfurers will be able to protUce ATV receivers and meet
consumer demand. In particular, we believe that any winning system, and its
eatpanent parts as awropriate, 'may have to be licensed to other manufacturing
coopanies in order to generate the sUfPly volunes necessar:y for the service to
develop. we seek carment on these patent licensing issues, and on the extent
to which a proponent's patent licensing practices should be considered during
the selection of an ATV transmission system.

B. carpatibility with Other Madia

47. Until this point, we have considered iJlplementation issues that
bear on the use of ATV technology in the television transmission medium.
However, this technology may have an iJlpact an, or awlications to, other
media. AN coopatibility with other fonns of transmission and aWlications
would awear to be a desirable policy objective, provided that it does not
unduly coopranise other goals in this proceeding. To what extent can or
should we encourage coopatibility of a terrestrial broadcast AT\! system with
other media, including other video delivery media such as satellite
transmission or video cassette recorders, and with carputer awlications and
other fonns of data transmission? The carmittee for Open High Resolution
Systems (c::oHRS), an infonnal ad-hoc group with nettlers fran the carputer and
telecarmmications industries, government and academia, believes that an AT\!
standard should be interoperable, 85 extensible, a6;calable, 87 and hatmonious

83 .s=~ section V.B.

84 ~. Public Notice, Revised Patent frogi!dllTft§ Of the FederaJ.
carm.mica.tions Cggnissign, 3 FCC 2d 26 (1961). see alSQ lMtJDinemt of fgrt. 3
of the Cgrmission's Rules and Regulations to J?,enDit. FH Broadcast stations tQ
Transmit Steregphonic Programs on a M.ili.iplex Basis, 21 RR 1605, 1615 (1961);
En Bane letter fran the FCC to Multiplex Developnent COrp., rep;inted 21 RR
1616a (July 26, 1961). We alsQ observe that the AdvisQry CCmnittee AT\! Test
Procedures Test Management Plan, Section 2.1 addresses this matter and
references the Patent Policy of the Anerican National Standards Institute in
cQnnection therewith.

85 Interoperability refers to ease of conversion between different media
and between different awlications. 'selected Issues; Intero.gerabilitY.
Extensibility. Scalability. and Hannonization Qf HD'1Y and Related Standards,
Catments tQ the FCC prepared by COHRS (May 7, 1991) (COHRS letter) .

86 Extensibility refers to the ability tQ adapt tQ innovation and to
uses requiring a higher quality signal and more infonnation transmission.
COHRS letter, ~.
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with standcu:ds for other awlications. 88 we seek cament on the desirability
of these qualities in an AN system and on the inportance of an AN system's
overall ability to interconnect with other aR;)lications and delivery systems.

VIII. PIO" l(BAL~

A. Notice and carment Provisions

48. Pursuant to awlicable proceduzes set forth in sections 1.415 and
1.419 of the carmission's Rules, 47 C.F "R. SS 1.415 and. 1.419, interested
parties may file cannents on or before DecE!IliJer 20, 1991, and reply cannents
on or before January 20, 1992. To file fo:cmally in this proceeding, you rmJSt
file an original plus five copies of all o:nents, reply cooments, and
supporting ccmrents. If you want each Ccmnissioner to receive a personal copy
of your catl'CSlts, you must file an original plus nine copies. You should send
caments and reply carm:mts to Office of the Secxetary, Federal Coomunications
Coomission, washington, D.C. 2Q.S54. carnents and reply earments will be
available for public inspection d\,;lring regular business hours in the Dockets
Reference Roan of the Federal Ccmnuni.cations Camdssion, 1919 M Street, N.W.,
Washington, D•C., 20554.

B. Ex Parte

49. This is a non-restricted notice and carment rolemak!ng proceeding.
Ex parte presentations are permitted, except during the sunshine 1VJenda
period, provided they are disclosed as provided in the Ccmnission rules. ~
generally 47 C.F.R. §§ 1.1202, 1.203, and 1.206(a).

C. Regulatory Flexibility Act Statement

50. As required by section 603 of the Regulatory Flexibility Act, the
Camdssion has prepared an Initial Fagulatory Flexibility Analysis (IRFA> of
the expected inpact on small entities of the proposals suggested in this
document. The IRFA is set forth in AJ:pendix A. Written public carments are
requested on the IRFA. 'Ihese ccmnents RUSt be filed in accordance with the
sane filing deadlines as carments on the rest of the Notice, but they RUSt
have a separate and distinct heading designating them as responses to the
~tial Regulatory Flexibility·Analysis. 'lhe secretary shall send a copy of
this Notice of Proposed Rule Making, including the Initial~tory

Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business
Mninistration in accordance with paragraph 603 (a) of the Regulatory
Flexibility Act. l?ub. L. No. 96-354, 94 Stat. 1164, 5 U.S.C. § 601 et seq

87 Scalability refers to the creation of pictures by use of subsets of
coded bits so that different quality pictures can be produced depending on the
type of processors used. COHRS Letter, ~.

88 Hannonization would pennit receivers to be rm.l1tistandard devices,
capable of processing video fonnats fran a variety of different sources.
COHRS Letter, ~. ~
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